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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 77 of 2014(I) 

  

      1.  Smti. Kuldeep Mehra 

 W/O Sri Sukhwant Singh 

Village No. Namonigaon, Rangapara Thakurbari Road. 

P.S.-Rangapara 

 Dist – Sonitpur, Assam…………………. Claimant. 

 

-Versus- 

     1. Sri Mahendra Kumar Bhuyan. 
 S/O Late Koliram Bhuyan. 

Village- Jamugurihat, 
P.S. – Jamugurihat, 
Dist. Sonitpur, Assam. 

     2. The New India Assurance Co. Ltd.  
 Tezpur Branch, 

P.O.& P.S. – Tezpur. 
Dist. Sonitpur, Assam…………………..Opposite party. 

      
     1. Sri Sukhwant Singh 
 S/O Late Mohan Singh 

Village No. Namonigaon, Rangapara Thakurbari Road. 

P.S.-Rangapara 

 Dist – Sonitpur, Assam 
 
     2. Sri Sunil Prasad Jaswal, 
 S/O Late Jumana Prasad Jaswal 
 R/O Ward No. 1 Rangapara 
 P.O.& P. S Rangapara 
 Dist. Sonitpur, Assam. 
 
     3. The National Insurance Co. Ltd. 

Tezpur Branch, 
P.O. & P.S. Tezpur 
Dist. Sonitpur, Assam……………Proforma Opposite parties.  
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ADVOCATES APPEARED 

For the claimant   :-Sri B. Nath, Advocate. 

For the O.P. No.1  :-Ex-parte. 

For the O.P. No. 2  :-Sri P. Sethi, Advocate. 

For the Pro.O.P. No. 3  :-Sri M. Baruah, Advocate. 

For the Pro. O.P. 1 & 2 :-Ex-parte. 

Date of Argument   :- 05-05-2018 

Date of Judgment   :- 08-05-2018 

 

                             J U D G M E N T 

This is an application u/s 166 of MV Act 1988, filed by the claimant Smti. 

Kuldeep Mehra  claiming compensation on account of injuries sustained by her in 

a motor vehicle accident. 

1.     The brief fact of the case is that on 18-09-13 at about 6-30 A.M.  the 

claimant with her husband was coming  to her school situated at Solmara from 

Rangapara by a motor cycle bearing No. AS-12G/9787 and when the claimant 

reached at Ghuramari Block, another vehicle bearing No. AS-12K/6451(Maruti 

Alto car) coming in a rash and negligent manner knocked down the motor cycle 

of the claimant where the claimant was a pillion rider near Ghuramari Block 

which was plied by her husband. As a result of such accident, the claimant fell 

down from the motor cycle and sustained grievous injures on her person 

including fracture of her both legs. After the accident, the claimant was taken to 

B.J. Hospital, Tezpur wherein operation was done to her fractured legs and she 

was also treated at Bone and Joint Care Clinic at Tezpur. 

2. After the accident, one case was registered vide Tezpur P.S. case No. 

1566/13 u/s- 279/388 IPC. At the relevant time of accident, the offending vehicle 

was insured with New India Assurance Co. Ltd. vide policy No. 

31260031130300876104.  

3. O.P. No. 2 i.e. insurer of the vehicle (Alto car) bearing No. AS-12K/6451 

has submitted written statement wherein it is stated that on the date of accident 

the claimant’s husband was riding a motor cycle with two additional persons as 

pillion riders i.e. claimant herself and her daughter who was a student of class IX 

to Kendriya Vidyalaya school at Goroimari. Since section 128 of M.V. Act bars any 
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person to take more than one person as a pillion rider in a two wheeler motor 

cycle in  addition to himself, so the claimant is not entitled to get any 

compensation by violating the provisions of M.V. Act. It is further stated that the 

said accident occurred due to rash and negligent driving by the claimant’s 

husband, who was riding the said motor cycle and could not be able to  control 

the motor cycle due to two pillion riders in it  and as a result dashed  against the 

Maruti Alto car and as such claimant is not entitled  for any compensation and 

prayed to dismiss the claim petition with cost.  

4. Proforma O.P. No. 3 i.e. insurer of the motor cycle bearing No. AS-

12G/9787 has submitted written statement and O.P. No. 3 denied its liability to 

pay any compensation on account of the alleged accident. It has also denied that 

due to rash and negligent driving on the part of driver of the alleged vehicle the 

accident took place and prayed to dismiss the claim petition. 

5. On the pleadings aforesaid, the following issues were framed – 

I. Whether the accident took place on 18-09-13 at about 6-30 A.M.at 

Ghuramari Block due to rash and negligent driving by the driver of the 

vehicle bearing No.AS-12K/6451 (Alto car) and whether the claimant 

has sustained injury due to the alleged accident? 

II. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

 Issue No. 1 

7. The claimant was examined in the case as CW-1 who deposed in her 

evidence that on 18-09-2013 at about 6-30 A.M. she was knocked down by a 

vehicle bearing No. AS-12K/6451 (Alto car) while she was going towards her 

school situated at Solmara with her husband in a motor cycle bearing No. AS-

12G/9787 as a pillion rider. The driver of the Alto car was driving the vehicle in a 

rash and negligent manner for which the accident occurred. He took treatment at 

B.J. Hospital, Tezpur and in Bone and Joint Care Clinic , Tezpur.  
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8. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54 ( accident information report). 

 Ext. 2 and 3 are FIR. 

 Ext. 4 treatment summery . 

 Ext. 5 discharge certificate.  

 Ext. 6 to 11 are cash memo, voucher, bill, prescription and reports. 

 Ext. 12 Insurance certificate.  

 Ext. 13, 14 and 24 are  appointment letter and certificates. 

 Ext. 15 to 23 are money receipts.   

9. In her cross-examination CW-1 has replied that at the time of accident 

her daughter namely Suklap Kaur was a student of class IX at Kendriya Vidyalaya 

No. 2  in which she was a teacher. She was accompanied by her daughter and 

husband in the motor cycle in the said accident. After a period of three months 

from the date of accident i.e. on 12-12-2013 FIR was lodged. She has sustained 

injury on her left leg.  

10. CW-2 is Sri Awadhesh Kumar Bharatiya and CW-3 Sukhwant Singh 

though have submitted evidence on affidavit but they did not appear to face 

cross-examination. Hence,  their examination in chief were expunged.  

11. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 18-09-2013 at about 6-30 A.M. The place of accident has 

not been mentioned in Ext. 1. The claimant Kuldeep Mehra was injured in the 

said accident. The vehicle bearing No. AS-12K/6451 (Alto car) was shown to be 

the offending vehicle. Ext. 2 is the ejahar lodged by Sukhwant Singh i.e. husband 

of the claimant alleging involvement of the offending vehicle bearing No. AS-

12K/6451 (Alto car) causing injury to his wife. On the basis of the ejahar, one 

case was registered vide Tezpur P.S. case No. 1566/13 u/s- 279/338 IPC. 
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12. Record of Tezpur P.S. case No. 1566/13 corresponding to G.R. case No. 

4038/13 was called for from the Court of Ld. Magistrate from which it reveals 

that the accident occurred on 18-09-13 but the ejahar was lodged on 12-12-13. 

13. It is also seen that the seizure list of seizing of the offending vehicle 

bearing No. AS-12K/6451 (Alto car) was seized on 12-11-13 i.e. after two months 

of the accident in connection with Salanibari O.P. GDE No. 244 dtd. 11-11-13 and 

Tezpur P.S. case No. 1566/13  u/s- 279/338 IPC. It transpires that the offending 

vehicle was seized after lodging  of the FIR. MVI report of the offending vehicle 

is also available in the G.R. case No. 4038/13 from which it reveals that the MVI 

inspected the Alto car bearing No. AS-12K/6451 dtd. 12-11-13 vide Salanibari 

O.P. GDE No. 244 dtd. 11-11-13 which shows that MVI report was done after 

lodging of the FIR showing the following damages- 

14. Rear shock absorber both, rear mudguard, Ladies guard , fuel rest, both 

steering brakes, LHS side band, rear light, rear wheel ram,  silver pipe and rafter, 

rear chain spoke. It is seen that no any GDE was recorded immediately after the 

accident.  

15. After completion of investigation charge sheet was submitted against the 

driver of the offending vehicle bearing No. AS-12K/6451 ( Alto car) Mahendra 

Bhuyan. 

16.  The Ld. Counsel for the Insurance Co. also pointed out that though FIR 

was lodged after 3 months of the accident, but there is no explanation from the 

side of the claimant in the FIR or in the evidence regarding delay of lodging FIR 

which creates doubt  about the …. Criminal case as well as claim case . 

17. It is true that there was no explanation from the side of the claimant 

regarding delay of lodging FIR. But mere delay in lodging of FIR is not a ground  

to presume that the FIR was lodged on false facts or that the vehicle of the 

respondent was not involved in the accident. No reason has been given as to 

why the claimant would implant respondent falsely without any previous enmity. 

Apart from that the O.P. insurance company has directly admitted the fact of the 

accident in their written statement while alleging that the claimant’s husband 
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himself lost control over the motor cycle due to two pillion riders sitting on his 

back and dashed against the Alto car.    

18. In the case of Ravi Vs- Badrinarayan & others  reported in civil appeal No. 

1926/2011 Hon’ble Supreme Court has categorically ruled that delay in lodging 

FIR cannot be a ground to doubt claimant case which reads as follows- 

19. It is well-settled that delay in lodging FIR cannot be a ground to doubt 

the claimant's case. Knowing the Indian conditions as they are, we cannot expect 

a common man to first rush to the Police Station immediately after an accident. 

Human nature and family responsibilities occupy the mind of kith and kin to such 

an extent that they give more importance to get the victim treated rather than to 

rush to the Police Station. Under such circumstances, they are not expected to 

act mechanically with promptitude in lodging the FIR with the Police. Delay in 

lodging the FIR thus, cannot be the ground to deny justice to the victim. 

20. The purpose of lodging the FIR in such type of cases is primarily to 

intimate the police to initiate investigation of criminal offences. Lodging of FIR 

certainly proves factum of accident so that the victim is able to lodge a case for 

compensation but delay in doing so cannot be the main ground for rejecting the 

claim petition. 

21. Hence, submission of Ld. Counsel for Insurance Co. regarding delay of 

lodging ejahar is of no consequence. 

22.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 

record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

23. In the case of Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or damage to 

property would made the petition maintainable under section 166 and 140of the 

Act. It is also settled law that the term rashness and negligence has to be 

construed lightly while making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with 

compensation is a benevolent legislation and not a penal one.  

24. Further in the case of Bimla Devi and Ors. V Himachal Road Transport 

Corporation and Ors, (2009) 13 SC 530 where it was held as under: 

“It was necessary to be borne in mind that strict proof of any accident 

caused by a particular bus in a particular manner may not be possible to be done 

by the claimant. The claimants were merely to establish their case on the 

touchstone of preponderance of probability. The standard of proof beyond 

reasonable doubt could not have been applied." 

25. In view of the above, it can be said that though there was delay in 

lodging FIR but the claimant is able to prove the fact of accident and her injury 

on the realm of preponderance of probability. Hence, issue No. 1 is decided in 

favour of the claimant.  

 Issue No. 2  

26. It is an admitted fact that the offending vehicle was insured with New 

India Assurance Co. Ltd. vide policy No. 31260031130300876104 which has not 

been challenged by the O.P. .The accident occurred on 18-09-2013. It transpires 

that the accident occurred during the subsistence of the policy of the offending 

vehicle. So, O.P.No.2 i. e New India Assurance Co. Ltd. is liable to pay the 

compensation to the claimant. 

27. Another contention argued by the Ld. Counsel for the Insurance Company 

is that it is a case of contributory negligence as three persons were travelling in 

the motor cycle bearing No. AS-12G/9787 at the time of accident which was 

driven by the claimant’s husband Sukhawant Singh and the victim and her 

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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daughter were sitting as pillion rider on the motor cycle which is violation of 

traffic rules u/s- 128 of M.V. Act.  

28. I have gone through the evidence of the claimant and her cross-

examination. The claimant admitted the fact in her cross-examination that 

she was accompanied by her daughter and her husband in a motor cycle 

on the date accident. Therefore, there is no dispute as to the fact that 

there was triple riding by the victim’s husband on the date of accident. 

Undoubtedly, triple riding on a two wheeler is prohibited u/s 128 of the 

Act Section 128 of the Act reads thus: "128. Safety measures for drivers and 

pillion riders: (1) No driver of a two wheeled motor cycle shall carry more than 

one person in addition to himself on the motor cycle and no such person shall be 

carried otherwise than sitting on a proper seat securely fixed to the motor cycle 

behind the driver's set with appropriate safety measures. 

(2) In addition to the safety measures mentioned in Sub Section (1) The Central 

Government may prescribe other safety measures for the driver of two wheeled 

motor cycles and pillion riders thereon". 

29. A plain reading of the above provision makes it clear that triple riding is 

prohibited on a two wheeler. When a statutory bar is imposed under the Act, it is 

not made to be ignored by the riders of two wheelers but to be followed in their 

own interest and safety. 

30. I find considerable force in the submissions of the Ld counsel for the 

Insurance company that it can be reasonably presumed that the rider of a two 

wheeler by allowing two pillion riders has contributed in causing the accident. 

Admittedly, the motor cycle is meant for two persons and when three persons sit 

on it, it is in itself an act which shows that the riders of the motor cycle are 

careless and negligent regarding the safety of the vehicle and the persons sitting 

on the same. Overloading of the vehicle, more so of the two wheeler is a matter 

which involves danger in the safety of the persons riding on the same. 

https://indiankanoon.org/doc/1484545/
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31.  Considering all the facts and circumstances of the case, the culpability 

in causing the accident is fixed at 75% on the part of the driver of the Alto Car 

and 25% on the part of the rider of the motor cycle. I am fortified in my view 

by the decisions of the following cases; 

1. United India Insurance Co. Ltd. Vs- K. Anjaiyyah & Ors. 2004(4) ALD 

444. 

2. Ved Kumari and another Vs. Krishan Lal & Ors. II 1998 ACC 724. 

3. Manish Narayan Vs. Seem Bauri & Ors. 2009 ACJ 2271. 

Wherein it has been held that driving a motor cycle with two pillion riders is not 

permissible  in law and the same can be concluded as a case of contributory 

negligence.  

32. As per claim petition the claimant was a teacher of Kendriya Vidyalaya 

No. 2 Air force Station whereof she drew a salary of Rs. 26,250/ per month and 

as a result  of the aforesaid accident the claimant was forced to take leave for 

more than 6 months without salary  as she was a contractual teacher. From the 

documents available in the record, vide Ext. 14 it reveals that the claimant 

Kuldeep Mehra worked at Kendriya Vidyalaya Air Force Station, Tezpur as PRT 

from 02-08-2013 to 17-09-2013 purely on contractual basis. She sent an 

application on 19-09-2013 and informed the Vidyalaya regarding her accident 

and hospitalization on 18-09-2013. The claimant has not furnished any document 

that after the accident she has again joined in her earlier services. No any 

documents is available in the record that during her treatment she had to take 

leave for more than 6 months without salary. The claimant was working on 

contractual basis.  The admitted position is that if one does not work during the 

period of contract she is not provided any salary.  

33. Under such circumstances it can be said that as the claimant was not 

working during the period of her treatment she was not entitled to get any salary 

as her appointment is purely on contractual basis. However, she is entitled to get 

the amount of expenditure spent for her treatment.  
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34. According to the claimant after the accident she was admitted to B.J. 

Hospital, Tezpur. After that she was also treated under Dr. Satyajit Borah of 

Bone and Joint Care Clinic, Tezpur.  From Ext. 4(1) it reveals that the claimant 

was admitted to B.J. Hospital, Tezpur on 18-09-13 i.e. on the date of accident. 

Operation was done on the same day and she was discharged on 20-09-13. On 

examination doctor found fracture of both bone of left leg. From the medical 

documents available in the record, it reveals that the claimant sustained grievous 

injuries on her person.  

35. Regarding treatment of the claimant at Patna the claimant has not stated 

in her claim petition as well as in her evidence that she was also treated at Patna 

relating to the accident which took place on 18-09-2013. Ext. 5 is the discharged 

ticket of Sri Dev Nursing Home, Patna which reveals that the claimant was 

admitted to the said hospital on 2-01-2016 and discharged on 4-01-16 i.e. after 3 

years of the accident. The claimant has not furnished any other documents for 

continuation of her treatment since 2013 to 2016.  

36. Under such circumstances, the documents, vouchers, cash memos etc. 

regarding treatment of the claimant at Patna cannot be considered. The claimant 

has submitted cash memo/vouchers for her treatment at B.J. Hospital, Tezpur 

amounting to Rs. 41,869/-. So, total pecuniary damage comes to Rs. 41,869/-. 

37.     In regard to non pecuniary damage, the claimant has suffered definitely 

pain and agony at the age of 38 years due to the alleged accident. So, an 

amount of Rs.10,000/- is awarded for pain and agony and another amount of Rs. 

10,000/- is also awarded for loss of amenities and for other incidental expenses 

including conveyance, accommodation, diet  etc. another Rs. 20,000/-is awarded. 

38. Therefore, total compensation comes to Rs. 41,869/-+Rs.10,000/-+ 

Rs.10,000/- +Rs. 20,000/- = Rs. 81,869/- ( Rupees eighty one thousand 

eight hundred sixty nine) only. 

39. Hence, issue No. 2 is decided accordingly. 

   O R D E R   

 In the result, the claim petition is allowed, awarding Rs. 81,869/- ( 

Rupees eighty one thousand eight hundred sixty nine) only with interest 
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thereon @ 6 % per annum from filing evidence on affidavit    i.e. on 11.09.2017 

till full and final realization. The O.P. No. 2 i.e. New India Assurance Co. Ltd. is 

directed to pay 75% of the amount i.e. Rs.  61401.75/- and O.P. No. 3 National 

Insurance Co. Ltd. is directed to pay 25% of the amount i.e. Rs. 20,467.25/-   

within a period of 30 (thirty ) days from the date of receipt of order by way of 

account payee cheque in the name of the claimant Smti. Kuldeep Mehra  directly 

with an intimation to the Tribunal.     

   Given under my hand and seal on this 8th day of May, 2018. 

Dictated and corrected by me.   

   

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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                        A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Smti. Kuldeep Mehra. 
 

 
2. Witness of the Defence: 
 

Nil 
 

3.Claimant’s Exhibits: 
 

Ext. 1 Form 54 ( accident information report). 

 Ext. 2 and 3 are FIR. 

 Ext. 4 treatment summery . 

 Ext. 5 discharge certificate.  

 Ext. 6 to 11 are cash memo, voucher, bill, prescription and reports. 

 Ext. 12 Insurance certificate.  

 Ext. 13, 14 and 24 are  appointment letter and certificates. 

 Ext. 15 to 23 are money receipts.  
 
4.Exhibits of the defence. 
 
           Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 
 
 

 


